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REVI EW of a decision of the Court of Appeals. Rever sed and

cause renmanded.

M1 ANN WALSH BRADLEY, J. The petitioner, Frank Misa
(Musa), seeks review of a published decision of the court of
appeals affirmng the circuit court's order to set aside a

jury's award of damages against the respondent, Janes V. Buel ow



(Buelow).' The jury awarded Miusa $4,000 in conpensatory damages
for mental health treatment expenses and $50,000 in punitive
damages.

12 Misa asserts that the court of appeals inproperly
extended the substantial other damages requirenent of Anderson

v. Continental Insurance Co., 85 Ws. 2d 675, 271 N W2d 368

(1978), to recovery of nental health care expenses in an action
for intentional interference wth a contractual relationship.
Buel ow advances that even if the court of appeals erred by such
an extension, the <circuit <court's decision nust be upheld
because the jury's award of special damages is not supported by
an award of general danmages and because the nental health
t r eat ment expenses are subj ect to a requi r enent of
foreseeability. W decline here to extend the substantial other
damages requirenment and we reject Buelow s argunments requiring
general damages and foreseeability. Accordingly, we reverse the
court of appeals and remand to the circuit court.

13 This case presents us with questions of |aw regarding
a jury's award of conpensatory and punitive danages. The
relevant facts are undisputed. Musa fornmerly owned the
Jefferson House hotel in Jefferson, Wsconsin. He nortgaged the
property through the Jefferson County Bank (bank), which had the
right to approve any sale under the nortgage. Buel ow was the

bank of ficer responsible for Musa's account.

! Musa v. Jefferson County Bank, 2000 W App 33, 233 Ws. 2d
241, 607 N.W2d 349 (affirmng the order and judgnent of the
Circuit Court for Jefferson County, Janes R Kieffer, Judge).




14 In the early 1980s, Misa attenpted to sell the hotel
In the process he engaged in discussions and negotiations wth
numer ous prospective sellers, including Tzelal Aliu. No sale
was conpleted, and Musa eventually lost the Jefferson House to
t he bank through foreclosure.

15 In 1989 Misa sued Buelow and the bank, alleging
nunmerous causes of action. Through notions to dismss, summary
j udgnment, appeal, and remand, Misa's case was w nnowed to the
theories of Iliability that were tried to the jury. Musa
proceeded to trial on the clains that both the bank and Buel ow,
personally, were liable for intentional interference with the
contractual relationship between Misa and several potential
buyers, including Aliu,? and that the bank had breached its duty
of good faith. Because the factual basis of Misa's clains is
not relevant to this opinion, it suffices to say that at tria
Misa presented evidence sufficient to convince the jury of both
Buel ow s and the bank's liability.

16 This appeal concerns only the danmages awarded by the

jury on the claimthat Buelow tortiously interfered with Misa's

2 Wsconsin courts recognize a cause of action for

intentional interference wth a contractual relationship and
i ntenti onal i nterference with a prospective contract ual
rel ati onship. Cudd v. Cownhart, 122 Ws. 2d 656, 658-59, 364
N.W2d 158 (Ct. App. 1985); see also Ws JI-€Civil 2780. In this
case, the special verdict asked the jury whether Misa had either
a contract or a prospective contract wth each of the
prospective buyers. The jury was not required to specify which
it found. For sinplicity's sake, throughout the opinion we wll
sinply refer to Musa's cause of action as one for intentiona
interference with a contractual relationship.




contractual relationship with Aliu. As damages for Buelow s
tortious interference, the jury awarded Misa $4,000 in
conpensatory damages for nental health treatnent expenses and
$50, 000 in punitive danages. In answering the special verdict,
the jury did not award Miusa any danmages for his pecuniary |oss
of benefits on the contract or for his enotional distress.

17 On the claim that the bank breached its duty of good
faith, the jury assessed $385,200 for Misa's pecuniary |oss of
benefit on the Aliu contract. However, the bank is not a party
to this appeal. Neither the clainms against it nor the damages
for which it is liable are at issue.

18 Upon Buelow s post-verdict notion, the circuit court
set aside the damages assessed against Buelow on the Aliu claim
The court offered two justifications for vacating the $4,000
conpensatory danmage award. First, the court applied the
foreseeability requirement for consequential danmages arising
from a breach of contract and concluded that the nental health
care expenses were not foreseeable. Second, the court stated
that it could not find authority for awarding consequential
damages in the absence of damages for a pecuniary 1oss of
benefits on the Aliu contract. Having set aside the
conpensatory award, the <court <concluded that the punitive
damages nust |i kew se be set aside.

19 Musa appealed and the court of appeals affirned.
Initially the court of appeals affirned on the grounds that the

mental health treatnment expenses were not foreseeable. However



the court wthdrew that opinion and affirned on alternative
gr ounds.

110 In its published opinion, the court of appeals
concluded that the conpensatory danage award failed because the

"subst anti al ot her damages” requi r enent of Anderson .

Cont i nent al I nsurance Co., 85 Ws. 2d 675, 271 N W2d 368

(1978), for recovery of enotional distress damages in the
intentional tort context applies with equal force to damages for
mental health care treatnment expenses. The court extended the
Ander son requirement because it concluded that a plaintiff nust
necessarily establish "severe enptional distress” in order to
recover nmental health treatnment costs. Thus, the court
r easoned, the award inplicates the sanme policy concerns
underlying the Anderson substantial other damages requirenent.

11 Because the jury awarded Misa no other conpensatory
damages with regard to Buelow, the court of appeals concluded
that the Anderson requirenment was not net. The court's decision
to vacate the $4,000 award left Miusa with no conpensatory danage
award against Buelow, and thus the punitive danmages were
invalid.?

12 Musa asserts that the court of appeals inproperly
extended the substantial other damages requirenent of Anderson

to recovery of nental health care expenses. In response, Buel ow

% The court also rejected Misa's argument that certain
damages awarded to him vis a vis the bank should be used to
support the danmages awarded against Buel ow. Musa has raised
this argunent before this court as well. However, because we
reverse on different grounds, we need not decide the issue.



argues that the substantial other danages requirenent 1is
applicable and also asks us to uphold the decision to set aside
the conpensatory danage award on two other grounds. First, he
argues that the nmental health treatnent expenses, as special
damages, are not recoverable in the absence of an award of
general damages. Second, he argues that the court should enpl oy
a foreseeability requirement found in the Restatenment (Second)
of Torts 8§ 774A to the nental health care treatnent expenses.
The fate of the punitive damage award hinges on the validity of
t he conpensatory damage award.

113 Each of the issues raised by the parties presents us
with a question of law. W review such questions independently
of the determnations rendered by the circuit court and the

court of appeals. MIller v. Thomack, 210 Ws. 2d 650, 658, 563

N. W2d 891 (1997).

114 The first question we address is whether recovery of
damages for nental health care treatnent expenses under a theory
of intentional interference wth contract is subject to a
requi renent of substantial other damages. W conclude that
recovery of these expenses is not contingent upon recovery of
such ot her damages.

15 In Anderson v. Continental |Insurance Co., this court

explained that for an insured to recover enotional distress
damages in a bad faith action against an insurer, the plaintiff
must "plead and prove substantial danmages aside and apart from
the enotional distress itself and the damages occasioned by the

sinple breach of contract.” 85 Ws. 2d at 695-96. Wiile the



focus of Anderson was on the bad faith cause of action, the
court also stated that for intentional torts, in general,
recovery of enotional distress requires "substantial other
damages in addition to damages for enotional distress." 1d. at
694.

116 In Bauer v. Mirphy, the court of appeals applied the

substanti al other danmages requirenent to an action for
intentional interference with a contractual relationship. 191
Ws. 2d 517, 534-35 530 N.w2d 1 (C. App. 1995). Thus,
pursuant to Bauer, an award of enotional distress danages in a
tortious interference case will not survive in the absence of
substanti al other damages.

117 1In the case at hand, however, the jury did not award
Musa enotional distress danmages. It awarded him danages for
mental health treatnment expenses. Musa argues that this
di stinction renders the rule of Anderson inapplicable. Buel ow,
echoing the court of appeals' reasoning, argues that the policy
reasons underlying the Anderson substantial other damages
requirement apply equally to nental health treatnent expenses
and enotional distress danages. W agree with Miusa and refuse
to extend the substantial other damages requirenment to the
recovery of nental health care treatnment costs.

118 Requiring substantial other damages as a prerequisite
to the recovery of mnmental health treatnent expenses would
require us to treat such expenses as a class apart from other
medi cal, hospital, and related expenses. Wi le we have never

specifically held that recovery of nental health treatnment costs



is subject to the sane standards as recovery of other health
care expenses, Wsconsin courts have never treated nental health
treatnent expenses differently than other health care costs.?

119 In order to recover nental health care expenses, or
any health care expenses for that matter, a plaintiff nust bring
forth evidence that the charges were reasonably and necessarily
incurred for treatnment of injuries or conditions arising from
the occurrence which is the subject of the action. See

Laut enschl ager v. Hanburg, 41 Ws. 2d 623, 630, 165 N W2d 129

(1969); see also Ws JI—Civil 1756. Thus, while Buel ow contends
that there is a "qualitative difference" between nental health
treatnment and other forms of nedical care, we find no legally
significant differences in the context of recovery of nedical

expenses.

4 One authoritative text on Wsconsin's |aw of damages

expl ains the scope of recoverable nedical, hospital, and related
expenses:

Recoverable items of damages include charges by
medi cal doct or s, ost eopat hs, chi ropractors,
psychol ogi sts, psychiatrists, and consultants whose
services are requested by treating physicians.
Recover abl e i tens further i ncl ude char ges for
hospi talization, nursing care, di agnostic tests,
nedi cations, therapy, nedical appliances, donestic
help, and transportation to and from health care
provi ders.

Russell M Ware, ed., The Law of Damages in Wsconsin 8 9.5 (2d
ed. 1994-95) (enphasis added). Nothing in this text suggests
that recovery of nental health treatnent costs in a tort action
is or should be treated any differently than recovery of other
heal th care costs.




120 Moreover, nental health treatnent expenses do not
inplicate the policy concerns that have caused courts to
exercise reserve in the context of enotional distress danmages
and which justify the substantial other damages requirenent.
The difficulty in establishing the authenticity of a claim of
enotional distress and the fear of unlimted liability on the
part of the tortfeasor have historically led courts to place
impedinments in the way of a plaintiff's access to enotional

di stress dammges. Bowen v. Lunbernens Mit. Cas. Co., 183

Ws. 2d 627, 639, 655, 517 N.W2d 432 (1994).

121 We have no reason to believe that the authenticity of
mental health treatnment expenses poses a problem given the
i kely existence of docunentation of those expenses. Li kew se,
we note that a tortfeasor's liability for nental health
treatnment expenses is not wthout limts. Such expenses are
submtted in a specific dollar anmount and nust be established to
be both reasonabl e in ambunt and necessary.

122 While the court of appeals concluded that the policy
concerns underlying the substantial other damages requirenent
were inplicated in this case, it did so only because it
m sconstrued what is needed to prove nental health treatnent
costs in an action for tortious interference with contract. The
court injected a requirement that the plaintiff establish
"severe enotional distress" into the tried and true fornula for
recovery of nedical expenses.

123 Wiile severe enotional distress is required to recover

enotional distress danages in sonme contexts, e.g., Anderson, 85




Ws. 2d at 696, no Wsconsin court has ever held that enotiona
distress is a prerequisite to recovery of nental health care
expenses. I ndeed, requiring proof of enotional distress to
recover nental health care treatnment costs would be akin to
requiring a plaintiff to prove pain and suffering in order to
recover other nedical expenses to treat a physical injury.

However, we long ago rejected the notion that the |law required

such proof. Dickman v. Schaeffer, 10 Ws. 2d 610, 616, 103

N. W2d 922 (1960).

124 Additionally, the parties engage in an ancillary
debate over whether an award of nental health care costs m ght
itself constitute substantial other damages supporting an award
of enotional distress danages. Buel ow argues that if an award
of nmental health care expenses can itself constitute substanti al

ot her damages, fraudulent clains of enotional distress danmages

will becone nore common. He argues that in the absence of a
substanti al ot her damages requi r enent for those costs,
fraudulent plaintiffs will pursue intentional tort actions in

which the only danmages are nental health care expenses and
enoti onal distress damages.

125 However, no Wsconsin case has held that nmental health
treatment expenses can satisfy the substantial other damages
requi rement. |Indeed, the phrase "substantial other danmages" has
remained |argely undefined and the few attenpts to define the

term have led to inconsistent results. See, e.g., Bauer, 191

Ws. 2d at 535 ("special danmages"); Estate of Plautz v. Tine




Ins. Co., 189 Ws. 2d 136, 159, 525 N.W2d 342 (Ct. App. 1994)
("somet hing nore than 'nom nal danages'").

126 Thus, the premse remains unproven, and Dbecause
defining the scope of the substantial other damages requirenent
would require us to travel far afield from the determ native
i ssues of this appeal, we |eave the question for another day.
Rather than altering the principles wunderlying recovery of
medi cal expenses to address Buelow s hypothetical concerns, we
will wait for a case in which enotional distress damages are
actually awarded to address those concerns.

127 In sum we disagree wth the court of appeals’
conclusion that recovery of nental health treatnent expenses in
an action for intentional interference wth a contractual
relationship requires an award of substantial other danmages.
Having so concluded, we next turn to Buelows alternative
chal l enges to the award of conpensatory danmages.

128 Buelow argues that the award of nental heal t h
treatment costs is invalid because it violates the "general
rule” that "a verdict for special damages w thout an allowance
for general danmmges is inproper.” 22 Am Jur. 2d Danmges § 42
(1988). Although the ternms are rather common in the parlance of
attorneys, in recent decades this court has not placed nuch

inmportance on the generic |abels "general" and "special"



damages.® However, to address Buelow s argument, we will apply
those terns to the present context.

129 The classification of conpensatory danages as either
general or special damages is specific to the cause of action

bei ng di scussed. General danages are broadly defined as

those |osses which naturally, or necessarily, result
from the defendant's wongful conduct and the type of
injury t he plaintiff sustained. . . . St at ed
ot herwi se, general damages are those damages which
usual Iy acconpany the kind of wongdoing alleged in
t he conpl ai nt

1 Jerone H Nates, et al., Damages in Tort Actions 8§ 3.01[3]][a]
(2000) . In a personal injury action, for exanple, this would
descri be pain and suffering. In the tortious interference with

contract context, this nobst accurately describes the pecuniary
| oss of the benefits of the contract or prospective contract.

The jury awarded Musa no such damages.

> In recent years the distinction has been discussed in a

line of cases concerning victim restitution under Ws. Stat.
8 973. 20. E.g., State v. Holngren, 229 Ws. 2d 358, 365, 599
N.W2d 876 (Ct. App. 1999).

In one such case, the court of appeals explained the rather
limted significance of the distinction in the tort context:

In tort law . . . concepts of general and special
damages have neaning primarily at the pleading stage
of the action, where the question usually is one of

"fair notice from the pleadings."” As a result, the
di scussions in cases and texts generally focus on the
need for specific allegations of injury in the
conpl ai nt. 2 Harper & Janmes, The Law of Torts sec.

25.5, at 1309 (1956).

State v. Stowers, 177 Ws. 2d 798, 804, 503 Nw2d 8 (C.
App. 1993).




130 However, the jury did award Misa special danmages.

Such damages are generally defined as those that are the

natural, but not the necessary result of an alleged

wong . . . . Special damages are those damages, the
anount and nature of which are peculiar to each
i ndi vi dual plaintiff. . . . Anong the itens often

classified as special damages are: the cost of nedical
care, the amunt of |ost wages or inpairnment of
earni ng capacity.

| d. Thus, Buelow correctly characterizes the nmental health care

bills for which the jury awarded Miusa $4, 000 as speci al danages.
See also State v. Stowers, 177 Ws. 2d 798, 805, 503 N.W2d 8

(Ct. App. 1993).

131 While sone authorities may consider it a general rule
that general danmges are a prerequisite to an award of special
damages, this is not the law of Wsconsin and has not been for
sonme tinme. In Dickman, 10 Ws. 2d at 616, this court upheld a
jury verdict in a personal injury action awarding both nedica
expenses and | ost wages w thout an award for pain and suffering.

Li kewi se, in Jahnke v. Smth, 56 Ws. 2d 642, 653, 203 N W2d

67 (1973), this court upheld a simlar verdict awarding nedica
expenses without an award for pain and suffering. See also

Staehler v. Beuthin, 206 Ws. 2d 610, 623, 557 N.wW2d 487 (Ct.

App. 1996) (concluding that verdict awardi ng damages for nedical
expenses, but not for pain and suffering, was neither
i nconsi stent nor perverse). Al though we did not wuse the
nomencl ature of "general" or "special" damages, we rejected in

each of these cases a challenge to a verdict awarding special



damages, nanely nedical expenses and |ost wages, in the absence
of general damages, i.e., pain and suffering.

132 Qur precedent thus clearly allows for the award of
speci al damages in the absence of general damages. Accordingly,
we find no reason to uphold the circuit court's decision to
vacate the award of conpensatory danmages on this basis.

133 Buelow s other challenge to the conpensatory danmage
award is that the award of nental health treatnent expenses is
subject to a foreseeability requirenment, which cannot be
satisfied in this case. Buel ow directs us to the Restatenent
(Second) of Torts 8 774A, which inposes a foreseeability
requi renent on danages for "enotional distress or actual harmto

"6 For the same reasons that he offers in support of

reput ati on.
the substantial other damages requirenent, he argues that we
shoul d apply principles of enotional distress danages to nental

health treatnent costs.

® Restatement (Second) of Torts § 774A states, in pertinent
part:

(1) One who is liable to another for interference with
a contract or prospective contractual relation is
I iabl e for danages for

(a) the pecuniary |loss of the benefits of
the contract or the prospective rel ation;

(b) consequential danmages for which the
interference is a | egal cause; and

(c) enotional distress or actual harm to
reputation, if they are reasonably to be
expected to result fromthe interference.

Rest at ement (Second) of Torts § 774A (1979).



134 As we expl ai ned above, however, we refuse to treat the
requirenents for enotional distress danages as necessarily
applicable to nental health treatnent expenses. Therefore, even
if we were to adopt and follow | ockstep the Restatenment section
we would reject the notion that the foreseeability provision is
necessarily applicable to nental health treatnent expenses.
Accordingly, we do not subject the award of nental health
treatment expenses to a foreseeability requirenment grounded in
the authority offered by Buel ow. ’

135 We next turn to the matter of punitive damages. Qur
determnation with respect to the conpensatory danmage dictates
our punitive danmage determ nation. Punitive damages cannot be

awarded in the absence of other damages. Tucker v. Marcus, 142

Ws. 2d 425, 442-46, 418 N.W2d 818 (1988). The circuit court
and the court of appeals determ ned that the perceived failings
of the conpensatory danmage award doonmed the award of punitive
damages, and Buel ow suggests no other basis for the invalidity
of the punitive damages. Because we have determned that the

jury's award of conpensatory danages is valid, the punitive

! Buelow has cited only the Restatement provision in

support of his argunent that a foreseeability requirenment
applies to the award of damages for nental health treatnent
expenses. W recognize that there is a |ine of argunent
suggesting that a foreseeability requirement grounded in
contract law applies to all consequential damages for which
recovery is sought in an intentional interference wth a
contract claim Indeed, this was the basis for the circuit
court's decision and the court of appeals' w thdrawn opinion
However, Buelow neither briefed nor argued the issue of
foreseeability in such a manner, and therefore we do not address
that |ine of reasoning.



damage award's sole deficiency has been cured. We therefore
conclude that the $50,000 punitive danage award assessed by the
jury nust be reinstated.

136 Finally, we note that the dissent arrives at the wong
answer because it responds to the wong question. W reiterate
that the jury did not award Miusa danmages for enotional distress.

It awarded him damages in this tort action for nental health
care expenses. Yet the dissent frames the question and anal yzes
this case as though it were a claimfor enotional distress.

37 No Wsconsin court has held that an award of nental
health care expenses is the sane as danmages for enotional
di stress. | ndeed, no Wsconsin court has ever held that
recovery of damages for enotional distress is a prerequisite to
recovery of nental health care expenses, and we decline to do so
t oday.

138 1In conclusion, we do not extend the substantial other
damages requirenment of Anderson to recovery of nental health
treatment expenses in an action for intentional interference
with a contract. W also reject the contentions that such an
award is invalid in the absence of an award of general damages
or that the Restatenent (Second) of Torts 8 774A necessitates
that the nental health treatnent expenses be foreseeable. The
$4, 000 conpensatory danage award is valid, and as such there is
no basis for striking the $50,000 punitive damge award.
Accordingly, we reverse the court of appeals and remand the

cause for entry of judgnent in accordance with this decision.



By the Court.—Fhe decision of the court of appeals is

reversed and the cause is remanded to the circuit court.



139 DIANE S. SYKES, J. (dissenting). | respectfully
di ssent. The majority opinion broadly authorizes recovery of
mental health treatnment expenses in a claim for tortious
interference with contract. It does so in a case in which no
damages for nental distress were proven, and, indeed, no other
conpensatory damages of any kind were awarded against the
def endant . This is contrary to the |aw governing recovery of
enotional distress danages in the intentional tort context, as

outlined in Anderson v. Continental I|nsurance Co., 85 Ws. 2d

675, 271 N.W2d 368 (1978).

140 The jury in this case found that defendant Buel ow
tortiously interfered with plaintiff Msa's prospective contract
regarding the sale of a hotel. The jury did not, however, award
any pecuniary (loss of contract benefits) or enotional distress
damages agai nst  Buel ow Instead, it awarded an anount
corresponding to Miusa's nental health treatnment expenses—$4, 000—
as consequential damages, plus $50,000 in punitive damages. The
circuit court set aside the nental health treatnent danages as
unf or eseeabl e and unsupported by any pecuniary damages. The
circuit court then elimnated the punitive damages award since
there were no |onger any conpensatory damages to support it.
The court of appeals affirmed based upon Anderson.

41 In Anderson, this court recognized the tort of bad
faith refusal to honor an insurance claim In doing so, the
court acknow edged the risks associated with the creation of a
tort in the contract context, in particular, the danger of

expandi ng the categories of allowable damages, since tort lawis



nore liberal than contract as far as the types of recoverable
damages are concer ned. As a result, the court took pains to
specify the rules of Iimtation applicable to recovery of

damages for enotional injury in tort:

It is apparent . . . that another aspect of the
in terrorem nature of an action for bad faith arises
because it is an intentional tort. Intentional torts
may in some circunstances result in not only

conpensatory damages, but also punitive danmages and
damages for enotional injury.

Sone generalities in respect to damages for nental
distress . . . are . . . [therefore] appropriate.

I n negl i gent torts, ment al di stress i's
conpensable only when there is an acconpanying or
resulting physical injury. Ver Hagen v. G bbons, 47

Ws. 2d 220, 177 N.w2d 83 (1970). In intentional
torts, substantial other danages in addition to
damages for enotional distress are required. DR W

Corp. v. Cordes, 65 Ws. 2d 303, 222 NWw2d 671
(1974). Where the tort is specifically that of the
intentional infliction of enpbtional distress, no other

damages need be alleged or proved. However,
additional I|imtations are inposed on a cause of
action for the intentional infliction of enotional

di stress. A plaintiff nust prove that the purpose of
the conduct was to cause enotional distress, that the
conduct was extrenme and outrageous, that it was the
cause in fact of the plaintiff's injury, and that the
plaintiff suffered an extrene disabling enotiona
response. McKi ssick v. Schroeder, 70 Ws. 2d 825,
832, 235 N.W2d 686 (1975); Alsteen v. GCehl, 21
Ws. 2d 349, 124 N.W2d 312 (1963).

[TThe tort of bad faith falls wthin the second
category described above, where substantial other
damages in addition to the enotional distress are
required if there is to be recovery for danmnages
resulting fromthe infliction of enotional distress.

In the bad faith cause of action against an insurance



conpany, we therefore conclude that to recover for
enotional distress . . . the plaintiff nust plead and
prove substantial damages aside and apart from the
enotional distress itself and the damages occasi oned
by the sinple breach of contract.

We [further] conclude . . . consistent
wth . . . McKi ssick and Al steen, supra, that in no
circunstances may a plaintiff recover for enotional
distress, even when there are other acconpanying
damages, unless the enotional distress is severe. A
recovery for enotional distress caused by an insurer's
bad faith refusal to pay an insured s claim should be
allowed only when the distress is severe and
substantial other damage is suffered apart from the
loss of the <contract benefits and the enotional
di stress.

Anderson, 85 Ws. 2d at 694-96 (enphasis supplied).

142 |1 have quoted at some length from the Anderson opinion
because | think the majority has strayed far from the rules it
est ablished for recovery of damages for enotional injury in an
i ntentional tort claim The substanti al ot her  danmmages
requi rement, and the requirenment that the enotional injury be
severe in order to be recoverable, exist to preclude recovery
for insignificant, questionable, or feigned enotional injuries
associated with intentional torts that otherw se have nothing to
do with enotional distress or injury. \Were the tort arises in
the contract setting, the substantial other danmages requirenent
is also a necessary bulwark against the whol esal e erosion of the
border between contract and tort |aw renedies.

143 The mpjority acknow edges that Anderson's substantia
other damages rule was extended to tortious interference wth

contract clains in Bauer v. Mirphy, 191 Ws. 2d 517, 534-35, 530




Nw2d 1 (C. App. 1995). The mmjority does not overrule

Anderson or Bauer, or otherw se circunscribe their application

Rat her, the majority sinply treats the nental health expenses
award in this case as a routine nedical and hospital special
damages award, as if this were a garden-variety personal injury
case instead of a tortious interference with contract claim In
ot her words, the nmajority characterizes the $4,000 nental health
treatnment award agai nst Buel ow as sonet hing sonehow unconnect ed
to an award for enotional injury. This characterization takes
the award outside the confines of Anderson and Bauer altogether,
thus avoiding the requirenent of substantial other damages to
support it.

44 This cuts the heart out of the substantial other

damages requirenent, clearing the way for the sorts of
guestionable enotional infjury clains in intentional tort
awsuits that Anderson specifically sought to avoid. The

majority states that "no Wsconsin court has ever held that
enotional distress is a prerequisite to recovery of nental
health care expenses.” Majority op. at 923. Perhaps this is
because the prem se seens fairly self-evident. How can nenta
health treatnent expenses be legally recoverable if there is no
conpensable nental distress in the first place? This is not
conparable to recovery of nedical and hospital expenses in the
absence of an award for pain and suffering in a personal injury
action, for the sinple reason that this is not a personal injury

action. This is an economc tort, and the l|law specifies sone



l[imts on the recovery of danages for enotional injuries in this
cont ext .

145 The inportant prerequisite here is that set forth in
Anderson: before any damages for enotional injury can be
recovered in an intentional tort that does not have the
infliction of enotional distress as its gravanmen, there nust be
substantial other damage, proof of sone significant harm

stemmng from the tort that is separate and apart from any

clai med enotional injury. If there is such harm then the |aw
will recognize a collateral, causal enotional injury, assumng
it is severe, as legitimate and conpensabl e. If there is not,
then the law will not allow recovery of damges related to

enotional distress, on the theory that if the tortious conduct
has caused no (or insubstantial) danmage, then any enotional
reaction to it does not deserve to be conpensated.

146 And clearly, any expense incurred to treat enptiona
distress cannot itself satisfy the substantial other damages
requi rement. Anderson requires that the substantial other
damages nust be separate and apart from any danmege attri butable
to enotional distress.

147 The court of appeals' decision in this case was not so
much an extension of Anderson as a straightforward application
of its principles. | agree with its analysis. The $4, 000
consequential damages award against Buelow was properly set
aside as unsupported by substantial other damages. This |eaves
the punitive danages award unanchored to any conpensatory

damages, and it too was properly set aside. See Tucker v.




Marcus, 142 Ws. 2d 425, 431, 418 N W2d 818 (1988).1
Accordingly, I would affirmthe court of appeals.
148 | am authorized to state that Justice JON P. WLCOX

joins this dissenting opinion.

! Musa argues in the alternative that the pecuniary danages
award agai nst Jefferson County Bank, Buelow s enployer, should
be sufficient to sustain the punitive damges award against
Buel ow. There is no authority for permtting a conpensatory
damages award against one defendant to support a punitive
damages award agai nst anot her.






